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Control Samples not liable to Excise Duty

ATTENTION MEMBERS

Mr Bakul Mody, Gonsultant on Taxation Matters has forwarded a Customs, Excise & Service Tax
Appeliate Tribunal (West Zone Branch) Order decided on 8.12.10, in the matter of Micropure Parenterals

Put Ltd. V Commissioner of Central Excise Thane

Samples retained in the factory for il
Presented below is the full text of the Order.
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(Arising out Order-in-Appeal No. SB/75/Th-1/09
dated 11.8.2009 passed by the Commissioner of Central
Excise (Appeals). Mumbai 1)
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Date of hearing: 08.12.2010
Date of decision: 08.12.2010

Order No. A/01/11/SMB/C.IV

The appeliants are in appeal against the impugned
order wherein the demand of duty, interest and penalties
are imposed on the appellants for the samples drawn
by them which were retained for testing purposes. The
adjudicating authority relying on the decision of Dabur
India Ltd. Reported in 2005 (182) ELT 185 (T-LB)
dropped the proceedings against the appellants buton
appeal by the Revenue before lower appellate authority,
the demand of duty, interest and penalties proposed in
the show-cause notice were confirmed relying on the
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decision in ITC Ltd. vs. CCE in 2003 (151) ELT 246
(SC). Aggrieved from the said order, appeliants are in
appeal before this Tribunal.

2. Shri Modi appearing on pehalf of the appellants
submitted that as per Chapter 11 of CBEC Manual para
3.3 the appellants are not required to pay duty on such
samples which they have drawn from the finished goods
manutactured by them for testing purposes. He further
submitted that these samples have been drawn by
them for future complaints (if any) for testing purposes
as required by them in the course of business. He also
submitted that as the goods have not been removed
from the factory, they are not liable to pay duty on
them. Moreover they are drawing the samples as per
the procedure laid down in para 3.2 and 3.3 of Chapter
11 of the CBEC Manual. In support of his condition, he
also relied on the decision of Dabur India Ltd. (supra)
and CGE vs. Economic Explosives Ltd. reported in 2007
(218) ELT 535 (T-Bom).

3. On the other hand, the Id. DR submitted that 10
charge duty it is to be seen that as soon as the goods
are manufactured, they are liable to pay excise duty.
Although the duty is payable on removal of the goods
but in the case of captive consumption duty s liable to
be paid on manufacturing of goods which are used for
captive consumption. Same treatment should be given to
the sample drawn by the appellants for testing PUrpOSEes.
He also submitted that the instructions of CBEC Manual
in Chapter 11 of para 3.2 and 3.3 are contradictory to
each other and the same cannot be relied upon. He
fairly agreed the decision of ITC (supra) is not relevant
1o the facts of the case.
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5. On careful examination of the submissions of both
sides, | find that in this case the department relates to
demand of duty on the samples drawn by the appellants
which have been retained by them while clearing their
goods. The appellants have taken the benefit of the
CBEC Manual chapter 11 para 3.3 wherein it has
been clarified when the samples are drawn, no duty
is payable at the time of clearance of the goods, only
duty payable is at the time of clearance of the samples
for testing. It is also not in dispute that these samples
have been retained by the appellants in their factory.
The contentions of the DR have no force that the
treatment of captive consumption should be given to
these samples. In the case of captive consumption, the
goods manufactured captively are to be used further for
manufacturing the final product but it is not in the case
of samples drawn and retained in the factory. As per

the GBEC Manual it has been clarified that d’uty shall
be payable when the samples have gone for tasting. In
the event, when the samples are retained by them'in
their factory, the appellants are not liable to pay duty.
The same view has been confirmed by the larger bench
of this Tribunal in the case of Dabur India Ltd. (supra).
Moreover, the Hon'ble High Court of Bombay in the:
case of Economic Explosives (supra) has gone further
by holding that if the goods were removed for in-house
of testing. In the light of the above discussion and the
supporting judgment in favour of the appellanis, | hold
that in this case also the appellants are not liable
to pay any duty on the samples retained in their
factory in the facts and circumstances of this case.
Accordingly, the impugned order is set aside and the
appeal is allowed.

Ashok Jindal
o dicial




